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Synopsis
This thesis examines Youth Justice Conferencing schemes in New South Wales through
the lens of Foucault’s analytical approach of governmentality. In doing so, it highlights
a range of under-explored dimensions of Youth Justice Conferencing that rarely become
issues in traditional implementation studies or even phenomenological projects. It
highlights quite different understandings of the juvenile offender.

This case study offers a perspective on early conferencing practice in New South Wales.
While the practice has since been evaluated in terms of the outcomes for the juvenile
offender, the practitioners’ roles have not been fully researched. This thesis provides
reports obtained directly from the front line—practitioner interviews—that are later
evaluated as a snapshot of the establishment of reputedly a new approach—the 1997
Youth Justice Conferencing scheme in New South Wales—using a governmentality
analytic to reveal new tensions, contradictions and insights missed by other studies.
These tensions include those between police and convenors, and between ideas of selfregulation and the autonomy of practitioners, which are useful in reassessing the scheme
and contributing to the criminal justice debate.

I conclude my thesis arguing that the empirical study of ‘how’ the juvenile offender is
constituted has brought some insights into how identities are constituted and constitute
themselves. The empirical research reveals ‘how’ the juvenile offender is constituted at
the ground level. The practitioner’s discourse referred to aspects of the juvenile
offender’s personal identity that are brought to bear in conferencing. These aspects are
primarily used by the practitioners to build resistance and alternative positions, but have
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also demonstrated how the constitution of the juvenile offender is an ongoing process of
re-inscription through differing professional practices and ideologies.

An analysis of the interviews demonstrated that the themes of ‘personalisation’, ‘active
citizenship’, ‘support’, ‘consumerism’ and ‘system participation’ begin to enhance our
understanding of the operation of Youth Justice Conferencing schemes in New South
Wales and their interrelationship within a broader political context establish and shape
what we understand as juvenile offending. While I was interested in power and
discourses, the thesis is really about the way practitioners constructed the technologies
and rationalities of governmentality of the population of juvenile offenders. Some of
those were state constructed, and practitioners were expected to follow them. Given it
was such a new program, practitioners in many instances developed their own
approaches in the absence of written codes, manuals or training in the early stages of the
programs. This is why this study is so interesting. I used documentary evidence but was
also able to uncover the way a diverse range of professionals develop and implement
new technologies or adapt existing technologies derived from their own professional
training or backgrounds to a new population group.
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INTRODUCTION

It is the aim of this thesis to re-examine the ‘reconfiguration’ of the juvenile offender
within a new policy environment. In this respect the thesis explores how the offender is
constituted by practitioners within Youth Justice Conferencing schemes in New South
Wales. The juvenile offender has been a long standing governmental problematisation;
however, respective attempts to govern and ‘know’ this problematic category have seen the
juvenile offender constituted in a variety of ways. In this respect Youth Justice
Conferencing can be seen as one of the latest in a string of attempts to govern juvenile
offending (Daly, 2000). It does this through a range of policies and practices, rationalities
and technologies.

Polk (1997), Cunneen (1994), and Blagg (1997) argue that none of the Youth Justice
Conferencing scheme initiatives were a genuine response based on a real consideration of
juvenile offenders’ needs1. To counteract these ‘distorted’ images of the juvenile offender
in policy and practice, some researchers attempted to discover what types of offenders are
to be dealt with in accordance to their ideal type. Such studies in Australia and New
Zealand have looked at the cognitive understanding of the practitioner (Daly & Kitcher,
1998); the definition and quantification of juvenile offending and its effects (Maxwell &
Morris, 2000; Luke & Lind, 2002); the documentation of the ‘real’ or phenomenological
experiences of the juvenile offender from the perspective of the juvenile offenders
1

Cunneen argues against police involvement, citing over-representation of minority and indigenous groups;
conferences, he argues, have the potential to ‘net widen’. Blagg (1997) argues that the idea of shame as
described by Braithwaite (1989) is a very different dynamic in indigenous communities than in white
European countries.
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themselves (as in the Re-Integrative Shaming Experiments (RISE)2 Project, in the
Australian Capital Territory; and the South Australian Juvenile Justice (SAJJ) Research on
Conferencing Project); and the discovery of the juvenile offenders’ needs as they express
them (Palk, Hayes & Prenzler, 1998; Cant & Downie, 1998; Trimboli, 2000).

While much attention has been given to legislation recognising juvenile offenders’ rights
and other politicised issues, Daly (2000:12–14) argues that the basis of the statutory
response to the juvenile offending policy problem has also been the provision of the Youth
Justice Conferencing scheme. Youth Justice Conferencing schemes seem to have arisen
from dis-satisfaction and criticism of the juvenile offender’s treatment via position in
existing agencies, systems, and processes (Morris & Maxwell, 1994; Wundersitz, 1996).
Such state agencies are the foundation of assistance to juvenile offenders. They are the
most important source of our ideas, explanations, and critical thought about juvenile
offenders in a policy context which has led to the ‘reworking’ of the juvenile offender;
hence, Youth Justice Conferencing schemes in New South Wales are the focus of this
study.

Youth Justice Conferencing Schemes – The Problem
Despite the advent of Youth Justice Conferencing schemes in New South Wales, recent
literature has focused on the inadequacies of its policy and service initiatives (Polk, Adler,
Muller & Rechtman, 2003; Polk, 1997; Blagg 1997; Zehr & Umbreit, 1996). Zehr and
Umbreit’s (1996) criticism is that the emphasis on the Wagga Wagga model’s simplicity
2

A major criminological research study conducted by Larry Sherman on diversionary conferencing by the
Australian Federal Police in Canberra (Australian Capital Territory). In Canberra, police are using
conferencing for all age groups across most offence categories, but with particular emphasis on juvenile crime
and drink-driving related offences.
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understates the critical importance of the skills and preparation by the conference
facilitator. A lack of ‘proper preparation’ was identified as a concern because it did not
properly prepare the participants for the conference. The elements of a good conference
involve assessing and allocating referrals to an appropriate conference convenor; the
conference convenor contacting the participants and explaining the conference and
arranging a time and venue; and the conference convenor providing the conference details
to the participants in writing. After receiving the written notice with the conference details,
the child has a 10-day ‘cooling off’ period. During this time the conference convenor
prepares participants for their part in the conference. The conference is held within a
window of about five days depending on how quickly the time and venue have been
arranged.

Alder and Wundersitz (1994:12) argue that juvenile reforms can have a number of
unanticipated consequences that are not in the best interest of young people. Daly and
Hayes (1996) state that increased reliance on conferencing has been guided more by
political and community pressure than by systematic research into what occurs in the
conference process, its effectiveness in reducing crime, and its salutary effects on crime
victims. Daly (2001:66) further claims that there are differences in how the idea has taken
hold and evolved ranging from whether conferences are used in place of a formal caution or
as an another form of diversion from court prosecution. Polk, Adler, Muller and
Rechtman’s (2003:51) review of empirical records regarding recidivism and conferencing
reveals there is a common pattern of contradictory findings and claims about its efficacy.
For example, there are no controls for selection biases that are known directly to have an
impact on re-offending rates such as why some young people exit the system early and
7

successfully while others persist and end up deeply enmeshed in criminal careers. It is
exceptionally difficult, without access to random assignment, to bring these processes
under adequate control in the conduct of program evaluations. Studies vary a lot in the way
they attempt to measure recidivism. Consequently the impact of conferencing on recidivism
rates is problematic as demonstrated in the 2002 New South Wales study by Luke and
Lind; the 2000 South Australian RISE Experiment and in the 2001 New Zealand findings
by Maxwell and Morris (Polk, Adler, Muller & Rechtman, 2003: 52–3).

Yet, where there have been evaluation studies of Youth Justice Conferencing schemes, they
are outcome-oriented and privilege the juvenile offenders’ interpretation of the service,
rather than incorporating the practitioners’ experience (Dymond, Jamieson, Coates &
Couling, 1992; Hayes, Prenzler & Wortley, 1998; Jones, 1994; Maxwell & Morris, 1993,
1995; Morris, Maxwell & Robertson, 1993; Palk, Hayes & Prenzler, 1998). The evaluations
in the recent studies did not question how the services are provided, but analysed outcomes
from perspectives of juvenile offender service delivery. All this indicates is that there is a
need to find out ‘how’ Youth Justice Conferencing schemes in New South Wales are
operating by interviewing practitioners themselves about how they constitute the juvenile
offender.

The Juvenile Offender in Youth Justice Conferencing Schemes –
What is Missing in the Literature
The ‘juvenile offender’ is an interesting and relatively new figure, value-laden and high
profile, but often (as argued in critiques of service delivery) taken for granted. Historically,
young offenders were convicted and punished as adults in adult courts, and age offered no
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exoneration (Bernard, 1992). The justice system was characterised by the 'Classical'
approach where crime was seen as a rational act of free-will. Punishment consequently
focused on deterrence rather than reform and was applied equally to adults and children.
Many countries also established reformatories in recognition of the need to keep young
offenders separate from adult criminals. To the same end, there was a move to establish a
discrete form of prosecution for children. There is some dispute over the whereabouts of
the first separate youth court. While many claim Illinois, in the USA, founded the first
juvenile court in 1899 (Bowen, 1920; Moreland, 1941), the State Children's Act in South
Australia established one in 1895. Other countries were swift to follow suit – England and
Canada in 1908, France and Belgium in 1912, Hungary in 1913, Austria and Argentina in
1919, and Germany and Brazil in 1923. New Zealand formally established a separate youth
court in 1925. These courts were founded on the principle that young offenders were
victims of their environment and in need of help rather than punishment. This positivist
approach is the basis of the 'welfare model' of youth justice, which held currency to varying
degrees in most countries throughout the first half of the 20th century.

Since the establishment of the juvenile offender with specific judicial processes and penal
institutions, little emphasis has been placed on asking ‘how’ the juvenile offender as subject
came to be made intelligible, in planning and delivering Youth Justice Conferencing
schemes. It seems the latter focus is of more utility in exploring the practices of Youth
Justice Conferencing schemes on the ground in order to improve that practice and
understand the policy developments which form the basis of that practice. Moreover, such
research could begin to challenge any presuppositions about the nature, rationale, and
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understanding of the ‘juvenile offender’ and ‘offending’ currently reflected or imagined in
policy and practice.

Current studies of the existence and efficacy of Youth Justice Conferencing schemes in
NSW overwhelmingly explore whether or not the scheme has had any impact on later
offending behaviour. Most come from the perspective of the offender alone. There are three
empirical studies that attempt to address in the most direct way whether or not conferencing
results in lower recidivism. In South Australia, the RISE Experiment (Sherman, Strang &
Woods, 2000) found that although there were some positive effects reported for violent
offenders there was no difference in rate for property offenders; in Victoria ‘The
implementation of group conferencing in juvenile justice in Victoria’. A paper presented at
the Restoration for Victims of Crime Conference convened by the Australian Institute of
Criminology, September, 1999 found that there were no significant differences in reoffending compared to a group placed on probation; and in New South Wales the Luke and
Lind’s (2002) study ‘Comparing reoffending: youth justice conferencing and court
appearances in New South Wales’. Sydney: NSW Bureau of Crime Statistics and Research
found that reductions in re-offending occur only when controls are employed for age,
gender and type of offence. Previous studies involving the views of attitudes of
practitioners have been limited to why juvenile offenders re-offend but have not been
analysed on how they came to form those views. Current research incorporating the
practitioner perspective focuses on the outcomes of offending and carries inherent power to
set policy (as implied in RISE and SAJJ). For example, practitioners are usually asked their
‘views’ or opinions, which are not further analysed to ascertain how they came to form
those views. Where discussion of this practice is expanded it is often in a
10

phenomenological sense, exploring motives, explanations, and purposes with the
assumption that practitioners only ‘make sense’ of the provision of services through an
intrinsic meaning giving capacity.

Weed (1997) argues that this focuses on individual agency as influencing practice from a
position external to the organisation of that service. Such a focus can overstate practitioner
agency in the context of the policy process to the detriment of factors such as programming
or work methods, which are seen as an overlay to the actions of individuals rather than
having a rationality of their own. Nor does it indicate a sense of the juvenile offender being
constituted beyond the level of the individual practitioner, particularly by assuming the
construction of the juvenile offender based only on practitioner values rather than broader
factors which obscures the importance of finding out how these services operate and how
the juvenile offender came to be thought about in these many ways. A more processoriented approach is first necessary, which does not seek primarily to evaluate or judge the
merit of these services. These attributes need to be analysed in terms of how they are
organised and thought about, and how the juvenile offender is constituted in relation to that
organisation and knowledge, independent of the actions of individuals.

THESIS ORGANISATION
This thesis is organised into two parts. In Part One (Chapters One through Four), an
examination of the historical background to punishment reveals that many forms of social
control which have existed during earlier periods have re-emerged, often disguised in the
rhetoric of the later time. I introduce Foucault’s analytical approach of governmentality to
reveal Youth Justice Conferencing schemes in New South Wales in a very different light to
11

a traditional implementation study or a phenomenological project of understandings of the
juvenile offender.

In Chapter One, I describe the goals and organisational structure of state-wide restorative
justice schemes to provide some understanding of the ‘types’ of organisations they are.

In Chapter Two, I review a sometimes contradictory body of literature on punishment to
indicate the shifting rationalities of punishment and thus show how restorative justice is the
latest in a long line of interventions. There are continuities and discontinuities in these
interventions and debates about the philosophies that underlay them. I will argue that
restorative justice borrows much of its philosophy from the range of punishment
philosophies and that, in doing so, is more able to justify its own existence.

I provide a critical overview of the theoretical concepts and definitions of governmentality
in Chapter Three. I argue that the governmentality analytic (Foucault, 1979; Gordon, 1991;
Rose & Miller, 1992; Burchell, 1996) can make visible themes in the delivery of Youth
Justice Conferencing schemes in New South Wales that can assist in improving practice
and informing policy development. This is further explored in Part Two of this study. The
use of this methodology makes the thesis a novel contribution to the field as Foucault’s
arguments have not been specifically applied to Youth Justice Conferencing schemes. The
governmentality analytic reveals new tensions, contradictions and insights missed by other
evaluation studies especially between police and convenors and self-regulation and the
autonomy of practitioners, which is useful in reassessing the scheme and contributing to the
debate.
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In Chapter Four, I begin by providing an overview of the methods used in this study based
on a theoretical foundation of governmentality. This relies for its analytical rigour on
explication in detail of the social setting and processes. It employs a rationale emphasising
the need to find out what is actually happening on the ground in order to analyse this setting
in a policy context in a descriptive rather than prescriptive manner. This methodology best
fulfils the purpose of this research as exploratory, descriptive, and, in a certain sense,
prepositional in that the study’s rationale seeks to find out what shapes the conduct of the
juvenile offender and how those forces interact.

Part Two (Chapters Five through Nine) is the pivotal point in the thesis as it acts as a
bridge, a site of transition from theorising governmentality, identifying governmental
rationalities and technologies in practice. Rather than view the juvenile offender as a purely
political, legal, or cultural construction, or attempt to explain the nature of offending and its
ascendancy in terms of societal structural change, an analytic framework informed by
studies of ‘governmentality’ is employed.

In Chapter Five, I explore how the personalising of the juvenile offender privatises and
individualises the juvenile offender’s experience and obscures the juvenile offender as a
collective identity. It also de-politicises the juvenile offender through practices and
discourse which remove the juvenile offender from a public sphere of social responsibility
to a private sphere where the juvenile offender acts in terms of seeking personal resolution.

In Chapter Six, I explore how in Youth Justice Conferencing schemes, the juvenile offender
is constituted through practices and rationalities surrounding a theme of support and advice
facilitating the juvenile offender's self awareness.
13

In Chapter Seven, I explore how in Youth Justice Conferencing schemes in New South
Wales there is an appeal by the practitioners to the juvenile offender as an ‘active citizen’
expected to play a key role in repairing the harm of the victim.

In Chapter Eight, I explore how Youth Justice Conferencing schemes in New South Wales
are driven by a performance management agenda in which Marshall (1992) argues cost
effectiveness for prioritising of specific outcome reduction targets. This is evident in
original research, where the findings will indicate that the focus has been on ‘measuring’
the success of Youth Justice Conferencing schemes in New South Wales in terms of
practitioners’ performance indicators and outputs.

In Chapter Nine, the analysis explores how the juvenile offender is politicised in a strategy
for problematising juvenile offending in a law and order framework, rather than a
discursive setting of social responsibility and social justice. Conferencing is justified with
respect to law and order demands at the same time as reintegration and autonomy supports
the juvenile offender, which is mutually satisfying to both police and convenors but with
potentially conflicting interests. Conferencing is not an easy option but a form of
punishment with all-round better social outcomes.

In Chapter Ten, I conclude my thesis arguing that the empirical study of ‘how’ the juvenile
offender is constituted has brought some insights into how identities are constituted and
constitute themselves. The practitioner’s discourse referred to aspects of the juvenile
offender’s personal identity that are brought to bear in conferencing. These aspects are
primarily used by the practitioners to build resistance and alternative positions, but will be
shown to also demonstrate how the constitution of the juvenile offender is an ongoing
14

process of re-inscription through differing professional practices and ideologies. The data
also highlights how the constitution of the juvenile offender in Youth Justice Conferencing
schemes in New South Wales—through practices and discourses seeking to support rather
than direct the juvenile offender—individualise the juvenile offender by removing the
provision of juvenile offender support from a frame of social responsibility and welfare
provisions to a sphere of self-regulation and governance ‘at a distance’. In a sense then, the
formal structure and policy of the juvenile justice organisation enables the growth and
development of new juvenile offender identities. It is my contention that conferencing
brings into discourse a new kind of juvenile offender, and perhaps even more complex, a
new kind of juvenile offender identity.
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